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THIS AGREEMENT is made on the 04 day of March, 2020
BETWEEN:
Optica Publishing Group,
a not-for-profit organisation whose principal place of business is at 2010
Massachusetts Avenue NW, Washington, DC 20036
(“Publisher”)
AND
National University of Ireland Maynooth, Maynooth University, whose
principal address is at Maynooth, Co Kildare, Ireland (“Maynooth University”),
acting on its own behalf and as non-exclusive agent on behalf of the other
Members of the Consortium.
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Recitals
WHEREAS Maynooth University has been appointed by Members of the Consortium, as
their non-exclusive agent, to enter into agreements on the Members’ behalf for accessing
electronic educational and research resources;

AND WHEREAS the Publisher provides the Optics InfoBase package, which is an electronic
repository of 18 journals; the Optica society magazine, Optics & Photonics News (OPN),
conference papers and associated videos from more than 800 Optica Topical Meetings, 10
archival eBooks (new in 2022), plus complimentary access to all backfile content associated
with the titles included in the package for the term of the agreement herein referred to as the
Licensed Material;

AND WHEREAS Maynooth University wishes to enter into this Agreement in order for
Members of the Consortium to be authorised to access and use the Licensed Material and
for eligible authors to publish their content in accordance with Schedule 5 of this agreement.

AND WHEREAS the parties are desirous to contract on the basis of the terms and
conditions of this Agreement.

3

IT IS AGREED AS FOLLOWS

1.

Definitions

1.1.

In this Agreement, the following terms shall have the following meanings:

Authorised Site

means a single geographically contiguous location (e.g. a
campus or office building or complex) that is under a single
administration.
i.
Publisher may rescind or refuse to grant a singlesite license to an institution claiming a range of IP
addresses or using a proxy IP server that, in
Publisher’s opinion, represents more than one
Authorized Site. In such cases, purchase of a
multi-site license may be required.
ii.
Proxy IP addresses may be used for access to the
Licensed Material only by Authorized Users.
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Authorised Users

means an individual who is registered with and authorised by a
Member to access its information services (whether on-site or offsite) via Secure Authentication and who is:
●

a current student of the Member (including
undergraduates and postgraduates) or an alumnus of the
Member;

●

a member of staff of the Member (whether permanent or
temporary, including retired members of staff and any
teacher who teaches Authorised Users registered in the
Republic of Ireland);

●

a contractor (e.g. temporary employee) of the Member; or

●

a Walk-In User.

Walk-in Users are persons who are allowed by the Member to
access the Member’s information services from computer
terminals within the physical premises of the Member’s
Authorised Site. For the avoidance of doubt, Walk-In Users may
be given access to the Licensed Material by any wireless Secure
Network. Walk-in Users are not allowed off-site access to the
Licensed Material.

Authentication

means passwords, user names, IP addresses and any other

Information

information necessary to access Licensed Material by means of
the Secure Authentication.

Commercial Use

means use for the purpose of earning monetary reward or
generating profit or advantage (whether by or for the Consortium,
a Member or its Authorised Users) by means of the sale, resale,
loan, transfer, licence, hire or other form of exploitation of the
Licensed Material, but, for the avoidance of doubt, excluding:
use for which the Member is entitled only to be reimbursed for its
out of pocket costs (which may include overhead costs); and
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use of the Licensed Material in the course of research funded by
a commercial or for-profit organisation as long as such use is not
for the purpose of earning monetary reward or generating profit or
advantage as defined above.

Consortium

means the group of Members, as set out in Schedule 4:
Consortium Members, and which may be updated from time to
time by written notice by Maynooth University to reflect changes
in the membership of the Consortium.

Educational

means education, teaching, tuition, training, instruction, learning,

Purposes

private study and/or research, including distance learning and
teaching.

Initial Subscription

means the period set out in Schedule 1: Subscription Period and

Period

Fee.

Intellectual Property

means any copyright and other intellectual property rights,

Rights

howsoever arising and in whatever media, whether or not
registered or capable of registration, including (without limitation)
trade marks, patents, service marks, trade names, database
rights, rights in computer software, registered design and any
applications or rights to apply for the protection of the registration
of these rights and all renewals and extensions thereof
throughout the world.

Licence Fee

means the fee for access to and use of the Licensed Material as
set out in Schedule 1: Subscription Period and Fee.
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Licensed Material

means the electronic journals or other materials and resources,
subscribed to by a Member under this Agreement and as
identified in Schedule 2: Licensed Material and for which the
Member has options for post termination access.

Material

means the journals or other material provided by from the
Publisher as part of this Agreement as listed in Schedule 2:
Licensed Material and as may be added or deleted to from time
to time.

Member

means a university, other educational institution or research
organisation operating an Authorized Site that is a member of the
Consortium and listed in Schedule 4: Consortium Members,
(which may be updated from time to time by written notice by
Maynooth University to reflect changes in the membership of the
Consortium).

Renewal Period

has the meaning given to it in Clause 10.1

Secure

means access to the Licensed Material by Irish Access

Authentication

Management Federation compliant technology (Edugate),
Internet Protocol (“IP”) ranges or by a username and password
provided by the Members; or by another means of authentication
agreed between the Publisher and the Members.

Secure Network

means a network which is only accessible to Authorised Users by
Secure Authentication.

Subscription Year

means the period of twelve (12) months from the first day of the
Initial Subscription Period and each consecutive period of twelve
(12) months thereafter during which this Agreement is in force.
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Term

means the Initial Subscription Period and any Renewal Period for
which Publisher has been paid the agreed license fee.

1.2. Headings contained in this Agreement are for reference purposes only and shall not be
deemed to be an indication of the meaning of the clause to which they relate.
1.3. Where the context so implies, words importing the singular number shall include the
plural and vice versa and words importing the masculine shall include the feminine and
vice versa.

2. Consortium Guarantee of Authority
2.1 Consortium hereby warrants that it represents the member institutions listed in
Schedule 4 (collectively the “Members” and each a “Member”); that each and every
Member has authorized Consortium to enter into this Agreement for and on behalf of
the Members; and that the Consortium’s agreement to the terms and conditions
represents each Member’s consent to be bound by this Agreement.

3. License Grant
3.1. The Publisher hereby grants to each Member, subject to and in accordance with the
terms and conditions of this Agreement, a non-exclusive licence to access and use the
Licensed Material and to allow Members and Authorised Users to access and use the
Licensed Material via Secure Authentication for Educational Purposes (the “Licence”).
3.2. In consideration for the Publisher’s licensing of the Licensed Material pursuant to
Clause 3.1, the Members undertake to pay to the Publisher the Licence Fee in
accordance with the provisions of Section 9.

4.

Permitted Uses

4.1.

Without limitation, this Licence permits each Member for Educational Purposes to:

4.1.1. incorporate links to the Licensed Material on a Member’s intranet or other electronic
learning website operated by the relevant Member;
4.1.2. to supply to another library in the Republic of Ireland (whether by post, fax or,
provided the electronic file is deleted immediately after printing, secure electronic
transmission), a single copy of the whole of, or parts of or extracts from, Licensed
Material, and to download such Licensed Material for such purpose provided that such
action conforms to the CONTU Guidelines on Photocopying under Interlibrary Loan
Arrangements available on the National Commission on New Technological Uses of
Copyright Works (“CONTU”) website;
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4.1.3. provide single printed or electronic copies of single articles at the request of individual
Authorised Users;
4.1.4. display, download and print parts of the Licensed Material for the purpose of
promoting or testing the Licensed Material, or for training Authorised Users;
4.1.5. to convert or adapt Licensed Material into Braille or other formats or forms suitable for
providing access to, and use by, Authorised Users with impaired mental and/or
physical abilities and to provide access to such converted or adapted form;
4.1.6. allow Authorised Users for Educational Purposes only to:
4.1.6.1. access the Licensed Material by Secure Authentication in order to search,
browse, retrieve, display and view the Licensed Material;
4.1.6.2. electronically download, store and save parts of the Licensed Material for the
exclusive use of that Authorised User;
4.1.6.3. print out single copies of parts of the Licensed Material; incorporate parts of
or extracts from the Licensed Material in electronic or printed course packs
or management systems to be used in the course of instruction and/or virtual
learning and/or research environments hosted on a Secure Network.;
Course packs, electronic reserves, and use of the Licensed Material in
classroom management software, Licensee and Authorized Users may
incorporate any part of the Licensed Materials in Course Packs, Electronic
Reserve collections, and in campus systems for classroom management
without the prior written permission of Licensor, as long as:
i.

Access is restricted to Authorized Users, and

ii.

Any copies created, whether print or electronic, are to be
removed and deleted when the relevant course ends, and

iii.

Any other use of the materials included in the course packs,
etc., shall require prior written permission from Licensor.

iv.

Authorised Users specify the title and copyright owner of the
Licensed Material used in the course packs

4.1.6.4. incorporate parts of or extracts from the Licensed Material in printed or
electronic form in assignments, portfolios, theses, dissertations and other
submissions (“Academic Works”), and to make reproductions of the
Academic Works for personal use, library deposit and/or to provide to
sponsors of the Academic Works. Authorised Users must specify the source,
listing title and author of the extract, title and author of the work, copyright
notice, and each publisher of the Licensed Material used in the Academic
Works;
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4.1.6.5. publicly display or publicly perform parts of the Licensed Material as part of a
presentation at a seminar, conference, or workshop, or other similar event as
long as appropriate credit for the work is provided in such presentations;
4.1.6.6. Upon the termination of Licensee’s subscription to the Optica Publishing
Group online journals, Licensor will provide Licensee to access on its
platform to PDF copies of the Licensed Materials published during the
year(s) in which Licensee maintained a subscription.
i.

Licensor (or a designated third party) may charge a reasonable
one-time or annual fee to recover its costs for providing
continuing access following termination of a subscription or for
preparing archival copies.

ii.

Licensee’s use of archival material will be subject to all terms
and conditions set forth in this Agreement intended to maintain
the security of Licensor’s online journals.

iii.

Complimentary access to the Extended Backfile is offered only
for as long as Licensee maintains a subscription. Such
materials will not be included in Licensee’s post-subscription
archival material. Similarly, other features of the Licensor’s
hosting platform for the Licensed Material that are available to
current subscribers may not be included.

iv.

For the avoidance of doubt, these post-cancellation rights do
not apply to the Extended Backfile.

4.1.6.7. if expressly requested by the Member and written approval along with
corresponding terms are provided by the Publisher and agreed by the
Member, then the use of the Licensed Material can be used on a case by
case basis to perform and engage in text or data mining activities for
academic research and other Educational Purposes and Authorised Users
shall be allowed to mount, load and use the results in accordance with the
terms established at the time that approval is provide by the Publisher.

5. Restrictions
5.1.

Except where this Agreement states otherwise or as otherwise agreed by the parties,
each Member shall not (and shall use reasonable efforts to procure that its
Authorised Users shall not):
5.1.1.1.

Sell, resell, redistribute, publish, republish or recompile the
Licensed Material in any form or medium unless the Publisher
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has given permission in writing to do so. Systematic
downloading, service bureau redistribution services, printing
for fee-for-service purposes and/or the making of print or
electronic copies for transmission to non-Members or nonsubscribing institutions (beyond those identified as Permitted
Uses above) are prohibited. All rights not expressly granted
are reserved to Publisher;
5.1.1.2.

remove, obscure or alter copyright notices, acknowledgements
or other means of identification, or disclaimers;

5.1.1.3.

alter or adapt the Licensed Material, except to the extent
necessary to make it perceptible on a computer screen, or as
otherwise allowed in this Agreement. For the avoidance of
doubt, no material alteration of any of the Licensed Material is
allowed;

5.1.1.4.

display or distribute any part of the Licensed Material on any
electronic network, including the Internet, other than by a
Secure Network. For the avoidance of doubt, text mining and
data mining output as referred to in Clause 4.1.6.7 can be
displayed and distributed on any electronic network, including
the Internet, provided that such output does not contain copies
of copyright works owned or licensed to the Publisher;

5.1.1.5.

use all or any part of the Licensed Material for any Commercial
Use or for any purpose other than Educational Purposes;

5.1.1.6.

provide access and/or allow use of the Licensed Material by
anyone other than Authorised Users; or

5.1.1.7.

provide access to Walk-In Users to the Licensed Material at a
location other than the Members' Authorized Site (but, for the
avoidance of doubt, may provide access on such premises by
wireless means).

6.

Responsibilities of the Publisher

6.1.

The Publisher agrees to:

6.1.1. make the Licensed Material available to the Members and Authorised Users for the
duration of the Term subject to Section 13 -Failure of Performance.
6.1.2. use reasonable efforts to ensure the availability of the Licensed Material, except
when routine maintenance is carried out (e.g. 1-2 hours biannually) or in the event of
a failure of performance as contemplated by Section 12-Failure of Performance.
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Publisher shall take reasonable efforts to minimize interruption of service and to
restore access after interruption or suspension.
6.1.3. provide support to Authorised Users by e-mail and assist Authorised Users with
general enquiries and issues in connection with the Licensed Material, including
relating to access, use, functionality and content of the Licensed Material, and shall
use reasonable endeavours to resolve any such enquiries and issues promptly;
6.1.4. use all reasonable efforts to ensure that the relevant server or servers have adequate
capacity and bandwidth to support the usage of the Members and their Authorised
Users;
6.1.5. use all reasonable efforts to ensure that the Licensed Material does not contain any
viruses or other computer programming routines which are intended to damage or
detrimentally interfere with, surreptitiously intercept or expropriate any system, data
or personal data and it shall take all reasonable precautions to ensure that no known
viruses for which detection and antidote software is generally available are coded or
introduced into the Licensed Material;
6.1.6. make available to the Members electronic product documentation relating to the
Licensed Material which is sufficient to enable Authorised Users to have a full and
complete understanding of the workings, operation and functionalities of the Licensed
Material, and the Members shall be entitled to copy and distribute such
documentation, provided such documentation is copied in full and such copies
include an acknowledgement of the Publisher as the licensor of the Licensed
Material; and
6.1.7. The Publisher reserves the right at any time to withdraw from the Licensed Material
any item or part of an item:
6.1.7.1.

for which it no longer retains the right to publish or for which the
Publisher has been unable to secure the provisions as set out in
Clauses 11.1 or 11.2; or

6.1.7.2.

for which the Publisher has reasonable grounds to believe it
infringes copyright or other Intellectual Property Rights or is
otherwise defamatory, obscene, unlawful or otherwise
objectionable.

6.1.8. In the event that the Publisher decides to withdraw specific titles (not individual
articles) from the Licensed Material, the Publisher shall give reasonable prior written
notice to the Members. If the withdrawn material represents more than five per cent
(5%) of the Licensed Material, the Publisher shall promptly refund to the Members on
a pro rata basis such part of the Licence Fee as relates to the period after the
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material is withdrawn, taking into account the amount of material withdrawn and the
length of the Initial Subscription Period and any Renewal Period remaining.
6.1.9. Where articles by Verified Authors, as defined in Schedule 5, are accepted for
publication in Eligible Journals, as defined in Schedule 5 and listed in Schedule 2,
during the Term, the Publisher will grant the Verified Author the option to make article
version of record open access as per the terms set out in Schedule 5: Open Access
Provision.

7.

Responsibilities of the Publisher: Information and Library
Management Standards

7.1.

During the continuance in force of this Agreement, the Publisher shall implement the
standards set out in Schedule 3 – Industry Standards and Related Obligations.

8.

Responsibilities of the Members

8.1.1. Each Member agrees to:
8.1.2. take all reasonable steps to ensure that the Member and all Authorized Users use
the online access granted herein and the accessed materials only in a way that
conforms with all applicable laws and regulations;
8.1.3

take all reasonable steps to ensure that only Authorised Users are provided with
access to Licensed Material. Unauthorized use of the Members’ IP address for
access to the online journals is a breach of this Agreement and a violation of
Publisher’s copyrights;

8.1.4. provide passwords and other Authentication Information to Authorised Users only
and to take reasonable steps to prevent Authorised Users from providing such
information to any other person or entity;
8.1.5. provide its Secure Authentication details to the Publisher for the purpose of
managing access to the Licensed Material and update those details regularly as
agreed by the parties from time to time;
8.1.6. use all reasonable efforts to ensure that all Authorised Users are made aware of the
terms upon which they may access the Licensed Material and the potential
consequences of failing to adhere to such terms;
8.1.7. use reasonable efforts to monitor compliance with the terms of this Agreement and
promptly notify the Publisher, providing full particulars available (to the extent that it is
not prohibited by law or contractual obligation from doing so), on becoming aware of
any of the following:
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8.1.7.1.

any unauthorised access to or use of the Licensed Material or
unauthorised use of Authentication Information; or

8.1.7.2.

any act by an Authorised User which breaches the terms of this
Agreement.

8.1.7.3.

Upon becoming aware of any such breach, it shall take reasonable
steps to investigate such breach for the purpose of ensuring that
the relevant activity ceases and preventing any recurrence.

9.

License Fee

9.1.

The Members will pay the Licence Fee as set out in Schedule 1: Subscription Period
and Fee. The Publisher will invoice Maynooth University (acting as agent for the
other Members) for the Licence Fee payable either by certified mail with receipt of
confirmed delivery or email to the address set out below:
Postal address: IReL, Maynooth University Library, Co. Kildare, W23 VP22, Ireland
Email: irel@mu.ie

9.2.

The terms of payments to the Publisher are set out in Schedule 1.

10.

Term and Termination

10.1.

The Agreement shall commence on the first day of the Initial Subscription Period
and shall continue for the Initial Subscription Period. Thereafter, this Agreement
may be renewed by the parties for such further period as they may agree to in
writing (the “Renewal Period”).

10.2.

Maynooth University (acting as agent on behalf of the Members) may terminate this
Agreement without cause by notifying the Publisher, in writing, at least sixty days
before the end of the relevant Subscription Year, in which case this Agreement
shall terminate upon the expiry of the applicable Subscription Year.

10.3.

Maynooth University (acting as agent on behalf of the Members) may terminate this
Agreement with immediate effect by written notice to the Publisher if the Publisher
is in material breach of any obligation under this Agreement and, in the event of a
material breach capable of being remedied, fails to remedy the breach within thirty
(30) days of receipt of notice in writing of such breach.

10.4.

Publisher may terminate this Agreement with immediate effect by written notice to
Maynooth in the event of material breach of any obligation, representation or
guarantee of authority of Consortium and, in the event of a material breach capable
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of being remedied, fails to remedy the breach within thirty (30) days of receipt of
notice in writing of such breach.
10.5.

A Member’s participation in this Agreement may be terminated with immediate
effect by the Publisher on written notice if the Member is in material breach of any
obligation under this Agreement, and in the event of a material breach capable of
being remedied, fails to remedy the breach within thirty (30) days of receipt of
notice in writing of such breach or if Publisher discovers a violation of the Terms
and Conditions or any other circumstance caused by Member that, in Publisher’s
judgement, threatens the security of the Licensed Material or other Publisher
intellectual property. Maynooth shall not be entitled to a refund or reduction of
license fee if Publisher cancels access to a Member pursuant to this section

10.5.1.

If a Member’s participation in this Agreement is terminated then that Member’s
further rights and obligations under this Agreement shall cease upon the effective
date of such termination, but such termination: (i) shall not prejudice any rights or
liabilities of any party in connection with that Member which may have arisen on or
before the effective date of such termination; and (ii) shall have no effect on the
continuation in force of the Agreement.

10.5.2.

Upon termination of this Agreement (except where a Member’s participation in this
Agreement is terminated under due to breach pursuant to clause 10.5), and after
payment of the annual maintenance fee, if applicable, the Publisher will provide (at
the option of Maynooth University) the Members and Authorised Users with access
to and use of the full text PDF of the Licensed Material which was published and
paid for within the term of this Agreement and under any preceding agreements
(where applicable) between the Publisher and the Members via continuing online
access to archival PDF copies of the same Licensed Material on the Publisher's
server;

10.5.3.

The annual maintenance fee will be waived for any year that the Institution
subscribes to any of the Publisher’s journals. The Publisher’s membership
magazine, Optics and Photonics News, does not qualify as a journal.

10.5.4.

For the avoidance of doubt, access to and use of archival copies shall be subject to
the terms and conditions as set out in Sections 3, 4 and 5 of this Agreement.

10.5.5.

Members are permitted to communicate, make available and provide access to
such Licensed Material via a Secure Network to Authorised Users in accordance
with the terms of this Agreement;

10.5.6.

In the event that ownership of a part or parts of the Licensed Material is sold by the
Publisher or otherwise transferred to another publisher, the Publisher will use all
reasonable efforts to retain a non-exclusive copy of the volumes published during
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the term of this Agreement and make them available without additional charge to
Members through the Publisher’s server;
10.5.7.

In the event that the Publisher ceases to publish a part or parts of the Licensed
Material (including back issues of a title as part of the Licensed Material), the
Publisher will: (i) maintain a digital archive of such Licensed Material; and (ii) make
the digital archive available to Members either through the Publisher’s server, or via
a third party server (including e-journals archiving initiatives as listed in Schedule 3
– Industry Standards and Related Obligations)

10.6.

The archival copies supplied in accordance with Clauses 10.5.2 and 10.5.7 will
contain all textual content of the Licensed Material but may not contain all links and
other features and functionality associated with the online version available via the
Publisher’s server. Access and use of such copies will be free of charge as long as
a subscription to any of the Publisher’s journals, which excludes the Publisher’s
membership magazine, is maintained or for a small annual maintenance fee
otherwise.

10.7.

On termination of this Agreement by Maynooth University due to a material breach
by the Publisher, the Publisher will promptly reimburse Maynooth University such
proportion of the Licence Fee as relates to the period after termination of the
Agreement on a pro rata basis.

10.8.

Upon termination of this Agreement, copies of parts of the Licensed Material made
by Members or Authorised Users may be retained. Such copies may be used after
termination of this Agreement subject to the terms of Sections 3, 4 and 5 of this
Agreement, which terms shall survive any termination of this Agreement.

11.

Acknowledgement and Protection of Intellectual Property Rights

11.1

Publisher’s online journals and their contents, including abstracts, are copyrighted by
or licensed to Publisher and are subject to all applicable copyright, database
protection and other rights of Publisher as copyright owner and publisher under the
laws of the United States and all other countries. Copyright notices in the Publisher
online journals may not be removed, obscured, or modified in any way.

11.2

Each Member acknowledges that all Intellectual Property Rights in the Licensed
Material are the property of the Publisher or duly licensed to the Publisher and that
this Agreement does not assign or transfer to any Member any right, title or interest
therein except as otherwise set out in this Agreement.

11.3

For the avoidance of doubt, the Publisher hereby acknowledges that any Intellectual
Property Rights created by Authorised Users as a result of pre-approved text
mining/data mining of the Licensed Material by the Publisher as referred to in Clause
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4.1.6.7. shall be the property of the relevant Authorised User or its Member, as
applicable.

12.

Representation, Warranties, Disclaimers, Limitation of Liability and
Indemnification

12.1

The Publisher warrants to the Members that the Licensed Material and all Intellectual
Property Rights therein are owned by or licensed to the Publisher and that the
Licensed Material used as contemplated in this Agreement shall not infringe any
Intellectual Property Rights or other rights of any natural or legal person.

12.2

THE ONLINE JOURNALS ARE PROVIDED “AS IS” AND, EXCEPT AS SET FORTH
IN THE PRECEDING SENTENCE, PUBLISHER MAKES NO WARRANTY OR
REPRESENTATION OF ANY KIND, EXPRESS OR IMPLIED, WITH RESPECT TO
THE ONLINE JOURNALS, INCLUDING THEIR QUALITY, PERFORMANCE,
COMPATIBILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE. PUBLISHER SHALL NOT BE LIABLE FOR ANY LOSS, INJURY,
CLAIM, LIABILITY OR DAMAGE OF ANY KIND RESULTING FROM THE
UNAVAILABILITY OF THE ONLINE JOURNALS, PUBLISHER’S PERFORMANCE
OR TERMINATION OF THIS AGREEMENT, INTERRUPTION OF THE SERVICES
PROVIDED HEREUNDER, OR ARISING OUT OF OR IN CONNECTION WITH A
MEMBER’S USE OF THE ONLINE JOURNALS. PUBLISHER SHALL NOT BE
LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE OR
CONSEQUENTIAL DAMAGES, EVEN IF ADVISED OF THE POSSIBILITY OF
DAMAGES. EXCEPT WHEN PUBLISHER HAS BREACHED THE WARRANTY
THAT THE LICENSED MATERIALS DO NOT INFRINGE THE INTELLECTUAL
PROPERTY OR OTHER RIGHTS OF A THIRD PERSON, IN NO EVENT SHALL
PUBLISHER’S LIABILITY EXCEED THE PROPORTIONAL AMOUNT PAID TO
PUBLISHER FOR A MEMBER UNDER THIS AGREEMENT FOR THE CURRENT
SUBSCRIPTION YEAR IN WHICH ANY CLAIM, LOSS OR DAMAGE OCCURRED,
INCLUDING WITHOUT LIMITATION DUE TO NEGLIGENCE.

12.3

No claim may be made against Publisher unless suit is filed thereon within one (1)
year after the event giving rise to the claim.

12.4

The Publisher reserves the right to change the content of all or any part of the
Licensed Material (including removal of an entire journal on ceasing to have the right
to publish), presentation, user facilities or availability of parts of the Licensed Material
and to make changes in any software used to make the Licensed Material available
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at their sole discretion. The Publisher will give ninety (90) days notice to the
Members of any substantial change to the Licensed Material.
12.5.

Each Member agrees to notify the Publisher immediately and to provide all
information available in the event that it becomes aware of any actual or threatened
claims by any third party in connection with any works contained in the Licensed
Material and it shall do all things reasonably required to assist the Publisher in such
claims. It is expressly agreed that upon such notification, or if the Publisher becomes
aware of such a claim from other sources, the Publisher may remove such work(s)
from the Licensed Material. Failure to report knowledge of any actual or threatened
claim by any third party shall be deemed a material breach of this Agreement.

12.6.

A Member shall not be liable for breach of this Agreement by any Authorised User,
except when such breach by an Authorized User is related to or caused by a
Member’s breach of its responsibilities set forth in Section 8-Responsibilities of the
Members or when a Member causes, knowingly assists or condones the continued
breach of this Agreement by an Authorized User after becoming aware that an actual
breach has occurred.

12.7.

Each Member shall have several liability under and in connection with this
Agreement.

12.8

In the event of a claim against a Member by Publisher, except for situations involving
fraud, gross negligence or intentional breach of contract by the Member, damages for
any claim, however arising, in connection with this Agreement shall be limited to an
amount equal to the total Licence Fee paid and payable under this Agreement during
the twelve (12) months immediately preceding the date on which the claim arose in
respect of any event or series of connected events, and Member shall not be liable
for: (i) any special, indirect, incidental, punitive or consequential damages; (ii) loss of
direct or indirect profits, business, contracts, revenue or anticipated savings; or (iii)
any increased costs or expenses.

13.

Failure of Performance

13.1

Following online access approval, the Members and Authorized Users will be
permitted to access to the Licensed Material at any time. Publisher will not be liable
for any delay, downtime, transmission error, software or equipment incompatibilities,
force majeure or other failure of performance. Publisher may have contracted with
one or more outside agencies to provide the online service and Publisher shall seek
to ensure that all services are provided by outside agencies as negotiated. Publisher
will use commercially reasonable efforts to correct any material performance problem
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(e.g. maximum of 3 business days) brought to its attention and may suspend
performance pending such correction. Publisher’s responsibility to the Members and
Authorized Users does not extend beyond such endeavors.

14.

Force Majeure

14.1

A party’s failure to perform any term or condition of this Agreement as result of
circumstances beyond the control of the relevant party (including without limitation,
pandemic, epidemic, war, strikes, flood, governmental restrictions, and power,
telecommunications or Internet failures or damages to or destruction of any network
facilities) ("Force Majeure") shall not be deemed to be, or to give rise to, a breach of
this Agreement.

14.2

If a party to this Agreement is prevented or delayed in the performance of any of its
obligations under this Agreement by Force Majeure, and if such party gives written
notice thereof to the other party specifying the matters constituting Force Majeure
together with such evidence as it reasonably can give and specifying the period for
which it is estimated that such prevention or delay will continue, then the party in
question shall be excused the performance or the punctual performance as the case
may be as from the date of such notice for so long as such cause of prevention or
delay shall continue.

15

Assignment

15.1

Either party may assign or transfer their rights under this Agreement with the express
written permission of the other party. Consent shall not be unreasonably withheld or
delayed.

16

Dispute Resolution

16.1

If any dispute arises out of or in connection with this Agreement or the performance,
validity or enforceability of it (“Dispute”), the parties shall first attempt to settle it by
negotiation. To this end they shall use their respective reasonable endeavours to
consult or negotiate with each other in good faith, and recognising their mutual
interests, attempt to reach a just and equitable settlement satisfactory to both parties.
Negotiations shall be conducted between the Managing Director (or equivalent
position) of the Publisher, or its nominated representative, and the current Director of
the Consortium, or their nominated representative.

16.2

If the dispute cannot be resolved by the parties within one month of being escalated
as referred to in Clause 16.1, the dispute may by agreement between the parties be
19

referred to a neutral adviser or mediator (the “Mediator”) chosen by agreement
between the parties. All negotiations connected with the dispute shall be conducted
in confidence and without prejudice to the rights of the parties in any further
proceedings.
16.3

If the parties agree that a Dispute would best be resolved by the decision of an
independent expert, they will use reasonable efforts to agree upon the nature of the
expert required, on the appointment of the expert and, with the expert, the terms of
his appointment.

16.4

Any person to whom a reference is made under Clause 16.3 shall act as expert and
not as an arbitrator and his decision (which shall be given by the expert in writing and
shall state the reasons for the decision) shall be final and binding on the parties
except in the case of manifest error or fraud.

16.5

Each party shall provide such expert with such information and documentation as the
expert may reasonably require for the purposes of forming his or her decision.

16.6

The costs of the expert shall be borne by the parties in such proportions as the
expert may determine to be fair and reasonable in all circumstances or, if no
determination is made by the expert, by the parties in equal proportions.

16.7

Subject to Clause 16.1, except where urgent interim measures are sought, nothing in
this Section 16 shall prevent either party from commencing or continuing court
proceedings in relation to the Dispute.

17

Notices

17.1

All notices required to be given under this Agreement shall be given in writing in
English and sent by email or special delivery (such as DHL or FedEx) on the same
day to the relevant addressee at its address set out below, or to such other address
as may be notified by either party to the other from time to time under this
Agreement, and all such notices shall be deemed to have been received five (5) days
after the date of posting in the case of special delivery on signature of a delivery
receipt:
if to the Publisher:

Name of recipient

Elizabeth Nolan, Deputy Executive Director and
Chief Publishing Officer

Postal address

2010 Massachusetts Ave NW, Washington, DC
20036, USA

Email address

Email to both: enolan@optica.org and
legal@optica.org and labelled (in the Subject
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line) as IReL Contract Notice
if to Maynooth University (acting on its own behalf and as agent on
behalf of the other Members):

Name of recipient

IReL Manager

Postal address

IReL, Maynooth University Library, Co. Kildare,
W23 VP22, Ireland

Email address

irel@mu.ie
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18

General Terms

18.1

This Agreement and its Schedules and Annexes constitute the entire agreement
between the parties relating to the Licensed Material and supersedes all prior
communications, understandings and agreements (whether written or oral) relating to
its subject matter and may not be amended or modified except by agreement of both
parties in writing.

18.2

Termination or expiry of this Agreement shall not affect any party’s accrued rights or
liabilities or affect the coming into force of any provision which is expressly or
intended by implication to come into or continue in force on or after expiration or
termination.

18.3

The Schedules and Annexes shall have the same force and effect as if expressly set
in the body of this Agreement and any reference to this Agreement shall include the
Schedules and Annexes.

18.4

The invalidity or unenforceability of any provision of this Agreement shall not affect
the continuation in force of the remainder of this Agreement.

18.5

If the whole or any part of a provision of this Agreement is or becomes illegal, invalid
or unenforceable under the law of any jurisdiction, that shall not affect the legality,
validity or enforceability under the law of that jurisdiction of the remainder of the
provision in question or any other provision of this Agreement and the legality, validity
or enforceability under the law of any other jurisdiction of that or any other provision
of this Agreement.

18.6

This Agreement is not intended to, and does not, create, a partnership or the
relationship of principal and agent or any contract of employment or other legal
relationship between any of the parties.

18.7

This Agreement may be executed in original counterparts and all the counterparts
together constitute the same document. This Agreement shall not be effective until
each party has executed and delivered at least one original counterpart.

18.8

The rights of the parties arising under this Agreement shall not be waived except in
writing. Any waiver of any of a party's rights under this Agreement or of any breach of
this Agreement by the other party shall not be construed as a waiver of any other
rights or of any other or further breach. Failure by either party to exercise or enforce
any rights conferred upon it by this Agreement shall not be deemed to be a waiver of
any such rights or operate so as to bar the exercise or enforcement thereof at any
subsequent time or times.
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Schedule 1: Subscription Period and Fee
1. The agreed Initial Subscription Period is:
1 January 2022 – 31 December 2024
The Licence Fee for the Initial Subscription Period is:
Subscription Year 1:

Subscription Year 2:

Subscription Year 3:

Such Licence Fee shall fall due and payable by Maynooth University, as agent on
behalf of the Members, within 60 days of receipt by Maynooth University of the
Publisher’s invoice. The Licence Fee is shown exclusive of VAT.
2. Where the Term of this Agreement extends beyond the Initial Subscription Period in
accordance with Clause 10.1, the licence fee for any Renewal Period shall be agreed
in writing between the parties.
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Schedule 2: Licensed Material
The Licensed Material consists of the following:

Optics InfoBase Premium Package—Included
Titles

ISSN/ISBN

Complimentary
Expanded
Backfile
Access for the
term of the
agreement

Advances in Optics and Photonics
https://www.osapublishing.org/aop/home.cfm

1943-8206

2009-current

Included

Exclude

1962-current

Included

Included

1943-3530 Online

1946-current

Included

Exclude

2156-7085 Online

2010-current

Included

Included

1671-7694 Online

2003-current

Included

Exclude

Included

Exclude

Applied Optics
https://www.osapublishing.org/ao/home.cfm
Applied Spectroscopy *
https://www.osapublishing.org/as/home.cfm
Biomedical Optics Express (Open Access)
https://www.osapublishing.org/boe/home.cfm
Chinese Optics Letters *
https://www.osapublishing.org/col/home.cfm
Current Optics and Photonics (Open Access)
(formerly Journal of the Optical Society of Korea)
*
http://www.osapublishing.org/copp/home.cfm
Journal of Lightwave Technology *
https://www.osapublishing.org/jlt/home.cfm
Journal of Near Infrared Spectroscopy*
https://www.osapublishing.org/jnirs/home.cfm
Journal of Optical Communications & Networking
(formerly J Optical Networking)*
https://www.osapublishing.org/jocn/home.cfm
Journal of Optical Technology *
https://www.osapublishing.org/jot/home.cfm
Journal of the Optical Society of America A
https://www.osapublishing.org/josaa/home.cfm
Journal of the Optical Society of America B
https://www.osapublishing.org/josab/home.cfm
Optica (Open Access)
http://www.osapublishing.org/optica/home.cfm
Optical Materials Express (Open Access)
https://www.osapublishing.org/ome/home.cfm
Optics Express (Open Access)
https://www.osapublishing.org/oe/home.cfm
Optics and Photonics News (formerly Optics
News) http://www.osa-opn.org/home/
Optics Letters
https://www.osapublishing.org/ol/home.cfm

2155-3165 Online

2508-7274 Online

1997-current

Read
Component

Publish
Compon

1558-2213 Online

1998-current

Included

Exclude

1751-6552 (online)

1993-current

Included

Exclude

2009-current

Included

Exclude

1091-0786 Online

1999-current

Included

Exclude

1520-8532 Online

1984-current

Included

Included

1984-current

Included

Included

2334-2536 Online

2014-current

Included

Included

2159-3930 Online

2011-current

Included

Included

1094-4087 Online

1997-current

Included

Included

1541-3721 Online

1990-current

Included

N/A**

1977-current

Included

Included

1943-0639 Online

1520-8540 Online

1539-4794 Online

OPG Continuum (Open Access)
https://www.osapublishing.org/osac/home.cfm

2578-7519 Online

2018-current

Included

Included

Photonics Research (Open Access)*
http://www.osapublishing.org/prj/home.cfm

2327-9125

2013-current

Included

Exclude

All Conference Papers and Conference Videos

N/A

1979-current

Included

N/A
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Optics ImageBank

N/A

2006-current

Included

N/A

Lasers eBook

0-935702-11-3

N/A

Included

N/A

OSA Century of Optics

978-1-943580-04-0

N/A

Included

N/A

OPN Centennial Booklets

N/A

N/A

Included

N/A

10 Archival eBooks.

N/A

2022 onward

Included

N/A

* Partner journal.
** N/A in the “Publish” column denotes non-journal content that is included in the “Read” component.

Extended Backfile Access
A. The Extended Backfile for any single journal title contains all issues of that title
previously published by the Publisher up through the year prior to subscription.
Members are granted complimentary access to all or a portion of the Extended
Backfile during each year of the agreement so long as the fee for each year is paid in
full.
B. Termination or expiration of Members’ paid subscription shall automatically terminate
Members’ complimentary access to the Extended Backfile.

Publisher reserves the right to remove a Material from the list should
unforeseen circumstance arise (e.g. unethical behaviour, criminal activity discovered),
which warrant or require its removal.
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Schedule 3: Industry Standards and Related Obligations
(urls and web addresses below are for guidance and may change)
The Publisher agrees to implement the following industry standards to enhance access and
use of the Licensed Material and shall:
1.

provide each Member with usage statistics compliant with the COUNTER5 Code of
Practice (www.projectcounter.org), organised by month;

2.

implement the Standardized Usage Statistics Harvesting Initiative (SUSHI) protocol
(www.niso.org/workrooms/sushi);

3.

archive the Licensed Material to ensure that it is preserved for future scholarship in
the following archiving solution(s):
●

4.

Portico

subject to Schedule 3 and the provisions of Clauses 10.5.2 and 10.5.7, provide the
means for Members to continue to access the Licensed Material via an archiving
service for use only in the event that the Publisher ceases trading, and inform
Members where the Licensed Material has been archived, and provide Members with
sufficient authority and information to enable Members to access such Licensed
Material;

5.

use all reasonable efforts to meet the W3C standards
(www.w3.org/WAI/Resources/#in) to ensure that the Licensed Material is accessible
to all Authorised Users;

6.

use all reasonable efforts to meet the Open URL Standard
(https://www.oclc.org/research/activities/registry.html) to ensure that Authorised
Users can search for and find the Licensed Material;

7.

use all reasonable efforts to keep to the Code of Practice of Project Transfer
(http://www.niso.org/standards-committees/transfer) to ensure that journal content
remains easily accessible by the Members and its Authorised Users when there is a
transfer of material between parties, and to ensure that the transfer process occurs
with minimum disruption;

8.

provide updated KBART list annually;

9.

make available openly accessible data on citations according to the standards set out
by the Initiative for Open Citations (I4OC - https://i4oc.org/)

10.

meet any other reasonable standards that are generally agreed for adoption amongst
the Members during the term of this Agreement.
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11.

As may be mutually agreed upon in writing by the Parties, the Publisher shall from
time to time during the continuance in force of this Agreement collect, and promptly
provide Maynooth University with, all statistics and other information reasonably
requested by the Maynooth University in relation to the activities of Authorised Users
in connection with the Licensed Material. Such statistics and other information may
include: article counts for authors who have chosen not to publish their article as
Open Access despite being given the opportunity to do so.
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Schedule 4: Consortium Members
1. Dublin City University
2. National University of Ireland Galway
3. Maynooth University
4. Trinity College Dublin
5. University College Cork
6. University College Dublin
7. University of Limerick
8. Royal College of Surgeons in Ireland
9. Technological University Dublin
The Group of members set forth herein may be updated from time to time by written
notice by Maynooth University to reflect changes in the membership of the Consortium.
Any proposed update to the group of members that will have an impact on the fee
related to the Licensed Material provided by Publisher (e.g. two institutions merging into
one) shall not be effective unless mutually agreed upon by Publisher, in Publisher’s sole
discretion, and confirmed in writing.
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Schedule 5: Open Access Provision
Definitions
Open Access
Article

An Eligible Article published with either a Creative Commons
Attribution license CC-BY
(https://creativecommons.org/licenses/by/4.0/) or a CC-BY NC-ND
license (https://creativecommons.org/licenses/by/4.0/), granting the
Publisher non-exclusive right of use. Authors of Open Access
Articles retain copyright to the article.

Eligible Article

An article accepted for publication in an Eligible Journal during the
Term that is of an Eligible Article Type by an Eligible Author.

Eligible Article
Types

The following article types: Research Article, Letter, Memorandum,
Opinion, Engineering & Laboratory Note.

Eligible Author

A corresponding author who asserts affiliation to a Member
institution.

Verified Author

An Eligible Author who has been verified by a Member as a current
staff member or student of the Member at the time of acceptance
for publication.

Eligible Journals

Journals eligible for open access publication under the agreement,
as listed in Schedule 2.

1.

OA allocation
1.1.

Verified Authors may publish the following total number of Open Access
Articles under the terms of this Agreement in each calendar year of the Term:

1.1.1.

●

year 1: 20 articles allocated

●

year 2: 20 articles allocated

●

year 3: 20 articles allocated

if the allocation is exceeded for any calendar year of the Term, the
Publisher’s then APC rate by journal would be assessed for any
further papers published as open access. The author would need to
request and pay for a CC BY license for those additional papers as
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CC-BY is an option rather than a mandate in Publisher’s peer review
system.

2.

Open Access Publishing
2.1.

Verified Authors of Eligible Articles shall be invited to publish the article open
access without additional charges.

2.2.

The Publisher will charge Verified Authors service fees (e.g. colour-in-print,
reprints, overlength fees) if those services are requested by the authors.

2.3.

The Publisher shall label OA articles as funded by IReL. The footnote of the
OA Article in the version of record shall state the following "Open access
funding provided by Irish Research eLibrary" and the article metadata should
include the Funder Registry identifier for IReL:
http://dx.doi.org/10.13039/100018998

2.4.

The Publisher will deliver article metadata including open access license
information to CrossRef and other relevant third parties.

2.5.

The Publisher will make all published Open Access Articles available to
anyone on its website at all times.

2.6.

The Publisher will promptly notify Maynooth University of any changes to the
list of Eligible Journals.

2.7.

Editorial Independence. Maynooth University and the Members acknowledge
that the selection of material to be published in the Eligible Journals is entirely
at the discretion of the Publisher and the editors of the Eligible Journals.

2.8.

For the first year of the Term, the parties shall evaluate the progress of
Agreement on a quarterly basis in scheduled meetings. For successive years
of the Term the parties will jointly discuss in advance the appropriate
frequency of the evaluation meetings.

3.

Identification of authors and workflow
3.1.

The Publisher will clearly indicate the availability and terms of the
Agreement’s provision for open access publishing to Eligible Authors both
within their author-facing submission and publication workflows and on their
website.

3.2.

The Publisher will identify Eligible Authors through at least one of the
following parameters:
●

Members’ e-mail domains;

●

persistent identifiers, such as Ringgold, ORCID or other recognized
institutional identifiers as provided by the Eligible Author;
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●

affiliation as asserted by the Eligible Author during the
submission/publication process or in the article manuscript

3.3.

The Publisher will ensure that any changes to the Eligible Author’s affiliation
details (from submission to acceptance) are updated.

3.4.

The Publisher will make open access publishing with a CC-BY license the
default option offered to Eligible Authors.

3.5.

The Publisher will enable Eligible Authors to opt-out of publishing open
access.

3.6.

Upon acceptance of articles by Eligible Authors for publication, the Publisher
shall send an email notification to the relevant Member to determine if the
Eligible Author is a Verified Author. The request shall provide the following
details:
●

Name and email address of the Eligible Author

●

Full name of Author’s affiliation(s)

●

Date of acceptance

●

Journal Title

●

article title

●

DOI

The Member shall respond within a reasonable period.
3.7.

If a corresponding author is not identified as an Eligible Author due to
error/omission of the Publisher, and an article is accepted for publication
during the Term and published subscription (i.e. not open access), the
Publisher agrees to convert the article to open access in conformity with this
Agreement.

4.

Annual Account performance reports
4.1.

The Publisher will report annually on:
4.1.1.

the Publisher’s journals that have flipped during the year from/to a
subscription model to/from an open access model, including hybrid
model,

4.1.2.

the Publisher’s journals that do or do not have Plan S Transformative
Journal Status (https://www.coalition-s.org/addendum-to-the-coalitions-guidance-on-the-implementation-of-plan-s/),

4.1.3.

the proportion of IReL articles published open access in each of the
Publisher’s journals.
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4.2.

The Publisher shall provide annual reports during the Term on Eligible
Articles:
4.2.1.

published in conformity with this Agreement;

4.2.2.

published open access but not in conformity with this Agreement (e.g.
author paid the APC or the Publisher waived APC);

4.2.3.

published subscription (not open access) during the Term.
The annual reports shall cover the previous calendar year and

shall be delivered in the first quarter of the following year. This list shall be
provided both in machine readable form in a structured format as comma
separated value file format (csv) and in human readable format and shall
include the following details:
●

Name of the publisher

●

Bibliographic metadata (Journal title, journal abbreviation, journal
ISSN, volume, issue, pages, article title, authors’ names)

●

DOI

●

Name and email address of the corresponding author, including their
ORCID if available

●

Corresponding author’s institution

●

Date of acceptance

●

Funding organisation

●

Article status (open access, subscription)

●

APC (if paid outside of the deal)
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In Witness the hands of the above parties on the date first above
written:

SIGNED by:

Elizabeth Nolan
Name:
Deputy Executive Director and Chief Publishing Officer
Position:
04 March 2022
Date:
for and on behalf of:

Optica Publishing Group

SIGNED by:

Name:

Susan Reilly

Position:

IReL Director

Date:

04 March 2022

for and on behalf of:

National University of Ireland Maynooth, Maynooth University
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